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share its customer's local CPNI with its interLATA affiliate when
the affiliate is providing interLATA services to such customer
without first obtaining customer approval . . . ." Sprint at 6.
As AT&T and others showed and as Commissioner Ness'
dissent to the CPNI Order confirms, the Commission's holding with
respect to the BOCs simply cannot be reconciled with Section 272
because, under the FCC's "total service" CPNI approach, while the
BOC and its long distance affiliate will be able to share the
customer's CPNI without explicit customer consent, an
unaffiliated third party long distance provider would need to
obtain the customer's affirmative written consent to gain access
to BOC CPNI. This special advantage on BOC use of local CPNI for
marketing of long distance services contravenes the safeguards in
Section 272 of the Act. AT&T at 23; MCI at 6-11; Sprint at 6-8.
CompTel (at 3, 6) shows that Section 272(c) (1)'s
nondiscrimination safeguards extend to any information that a BOC
gives to its Section 272 affiliate. In the CPNI Order (paras.
160-162), the Commission anomalously concludes that there is an
apparent conflict between Sections 222 and 272. CompTel at 3.
Quite the contrary, to satisfy the types of concerns noted above,

"Congress crafted section 272 to ensure that certain BOC

affiliates do not gain marketplace advantages -- including
information advantages -- over competitors by virtue of the
section 272 affiliate's relationship with the BOC." CompTel at
7-8.

Moreover, as MCI explains (at 8), contrary to the
Commission's findings, there is no inconsistency between the
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consumer privacy protections of Section 222(c) (1) and the
nondiscrimination provisions of Section 272. Because 222(c) (1)'s
limitations on use and disclosure of CPNI are expressly modified
by its "except as required by law" provision, any disclosure
compelled by Section 272 cannot violate any consumer privacy
rights under Section 222. Alternatively, the Commission can
reconcile its customer privacy concerns with the Congress'
nondiscrimination requirements simply by ensuring that BOC
affiliates could not obtain access to the CPNI of BOC customers
without first obtaining affirmative written consent from those
customers, as any unaffiliated carrier would need to do.

ILECs can leverage their local CPNI not only into the
long distance but also into the wireless services market. In the
wireless context, the Commission has recognized that the ability
of a LEC "to use CPNI obtained from the wireline service for
marketing purposes is clearly a competitive advantage the BOC
CMRS providers would be interested in utilizing, and other
carriers are equally anxious to obtain."?® The CPNI Order is

contrary to the Commission's findings in recent orders, as to the

20 amend t of the C igsion's Rul to Establish C Fitive
Service Safeguards for TLocal Exchange Carrier Provision of
Commercial Mobile Radio Services, WT Docket No. 96-162, Report
and Order, 12 FCC Rcd. 15668, paras. 95,; 48, 58 (1997) ("LEC-
CMRS Safeguards Order") (recognizing the competitive advantage
gained by ILEC use of wireline CPNI to benefit its wireless
affiliate). The FCC cannot credibly claim that the CPNI Order
(para. 188) adequately protects the BOCs' wireless competitors
when it has eliminated Section 22.903(f), which would require
some evenhandedness between a BOC and its affiliated wireless
carrier and nonaffiliated wireless service providers. Comcast
at 21.
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competitive advantage ILECs (whether BOCs or not) enjoy if they
can leverage their local monopoly into wireless or long distance
markets.??

Given its conflict with Section 272, the Commission's
ruling as to BOC use of CPNI must be promptly reconsidered.?? Aas
Comcast demonstrates (at 22), the Commission simply cannot permit
BOCs or, indeed, other ILECs "to capitalize on local exchange
CPNI in a 'total service' relationship when the ILEC's access to
that CPNI evolved through a regulated monopoly rather than by a
customer's free choice."

To address these competitive concerns, AT&T agrees with
MCI (at 18-19) that the explicit nondiscrimination requirements,

which AT&T and others have urged pertain to BOC use of local CPNI

for long distance per Section 272,23 should apply to all ILECs'

21 LEC-CMRS Safeguards Order, supra; Regulatory Treatment of LEC
Provigion of Interexchange Services Originating in the LEC's
Local Exchange Area and Policy and Rules Concerning the
Interstate, Tnterexchange Marketplace, CC Docket Nos. 96-149
and 96-61, 12 FCC Rcd. 15756, para. 7 (1997) ("LEC Provision
of Interexchange Services Order").

22 Although AT&T could not simultaneously pursue reconsideration

and judicial review of the CPNI Order, a failure on the part

of the Commission to remedy this critical defect will
inevitably result in court action. Moreover, any Commission
failure to enforce Section 272 nondiscrimination requirements
in the context of a grant of a BOC application for in-region
long distance entry under Section 271, will thus generate the
need for immediate extraordinary relief.

See AT&T Comments, CC Docket No. 96-115, filed March 17, 1997

(as to express delineation of BOC CPNI obligations under

Sections 272 and 274).

23
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use of local CPNI under Sections 201 (b) and 202(a) of the Act.?*
Under this approach, no ILEC would be permitted to use CPNI or
other customer information for marketing long distance or
wireless services without making the same information available
to competitors under the same circumstances, unless its long
distance or wireless affiliate obtained affirmative written
consent from the customer just as an unaffiliated third party
would have to do to gain access to that customer's ILEC CPNI.
This will ensure that ILECs are not able to gain an
anticompetitive advantage in competitive markets by exploiting

their local monopoly CPNI.

2% These sections, along with Sections 4(i), 251(c), 303(r) of

the Act, provide ample authority for the FCC to achieve this
result with respect to all ILECs' use of CPNI. LCI at 15.
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CONCTIISION
For the reasons stated above and in AT&T's Petition for
Reconslderation and/or Clarification, the Commission should
reconsider and clarify its newly adopted CPNI rules.

Respectfully submitted,

AT&T CORD.

By /a/ % w
Mk ¢. @bsenblum
Judy Sello
Room 32451

295 North Maple Avenue
Bagking Ridge, New Jersey 07920
(908) 221-8984

Its Attorneys

June 25, 1598
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